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57. This is an action for conspiracy against all Defendants. 

58. As alleged more fuliy above, upon information and belief. Defendants have 
conspired with one another to do unlawful acts or to do lawful acts by uniawfiil means. 

59. As a direct and proximate result of this conspiracy, and the acts done in 
furtherance of it, Plaintiff has suffered damages and is threatened with irreparable injury. 

WHEREFORE, Plaintiff prays for judgment against Defendants: 
(1 ) That a preliminary and permanent injunction issue, pursuant to Sections 34, 42 and 43 of 
the Lanham Act, 15 U.S.C §§1116, 1124 and 1125, and the equitable power of this Court to 
enforce the common law of the State of Florida, restraining Defendants, their agents, sen^ants, 
employees, successors and assigns, and all others in concert and privity with them from: 

(a) Directly or indirectly exporting from any other country to the United States, 
importing into the United States, transshipping through the United States and/or causing, 
aiding, abetting or contributing to the exportation from any other country to the United 
States or to the importation into the United States or to the transshipment through the 
United States of: 

i. Any products or packaging that bear the LAX7000 trademark or which 
are packaged or labeled in a manner that makes any use of any designation, 
trademark, or trade dress that is identical or confusingly similar to Plaintiffs 
trademarks and/or trade dress; and 

ii. Any promotional materials or other items that are labeled with or contain 
the LAX7000 trademark, or a mark confusingly similar to PlaintifTs trademarks, 
or colorable imitations of Plaintiffs trademarks and/or trade dress, 

(b) Directly or indirectly manufacturing, using, purchasing, possessing, offering to 
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sell, advertising, promoting, marketing, transporting, distributing, selling or otherwise 
disposing of and/or causing, aiding, abetting or contributing to the manufacture, use, 
purchase, possession, offer for sale, advertisement, promoting, marketing, 
transportation, distribution, sale or other disposition in the United States of: 

i. Any products or packaging that bear the LAX7000 trademark or which 
are packaged or labeled in a manner that makes any use of any designa'tion, 
trademark, or trade dress that is identical or confusingly similar to Plaintiffs 
trademarks and/or trade dress; and 

ii. Any promotional materials or other items that are labeled with or contain 
the LAX7000 trademark, or a mark confusingly similar to Plaintiffs trademarks, 
or colorable imitations of Plaintiffs trademarks and/or trade dress. 

(c) Directly or indirectly infringing Plaintiff s trademarks and/or trade dress; 

(d) Unfairly competing with Plaintiff; 

(e) Diluting or tarnishing Plaintiffs trademark and trade dress rights; 

(f) Using or disseminating Plaintiff s confidential information; 

(g) Making any statements which disparage Plaintiff or Plaintiffs products. 

(2) That Defendants be ordered to surrender for destruction all products, order fonns, price 
lists, labels, advertisements, brochures, catalogs, packaging materials, proofs, drafts, molds, dies 
and other materials incorporating or imitating Plaimiff s trademarks and/or trade dress, as well 
as all material containing Plaintiffs confidemial infonmation, pursuant to Sections 36 and 43 of 
the Lanham Act, 15 U.S.C. §§H 18 and 1 125, Fla. Stat. § 688.0003, and the equitable power of 
this Court to enforce the common law of the State of Florida. 

(3) That Defendants be required to pay all damages caused by their actions including any 



10 



Case 1 :09-cv-20574-PCH Document 3 Entered on FLSD Docket 03/09/2009 Page 12 of 13 
Case l:09-cv-20574-PCH Document 1 Entered on FLSD Docket 03/09/2009 Page 1 1 of 1 2 

enhanced damages allowed by statute. 

(4) That Defendants be required to pay Plaintiffs attomey*s fees, together with costs of this 
suit, pursuant to Section 35 of the Lanham Act ( 1 5 U.S.C. § 11 1 7) and Fla. Stat. § 688.0005, 

(5) For such other and further relief as may be just and equitable. 



Respectfully submitted. 

Dated: Marclv^, 2009 




Jorge Espinosa 
Florida Bar No. 779032 
jespino sa@etlaw.com 
Counsel for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 

PRACTICE MEDX, LLC, d^/a 
BIO-ALLERGENDC, a 
Florida Limited Liability Company, 

Plaintiff 

V. 

NANCY FRAGUS, an individual. 
RANDY RINKLEIB, an individual, 
and JOHN MICHAEL MOONE Y, an 
individual, AARON RICHARDET, an 
individual, MARKUS THOMPSON, an 
individual, and BRIAN SELF, an individual. 

Defendants. / 

COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES 
Plaintiff PRACTICE MEDX, LLC d^/a BIO-ALLERGENIX ("Plaintiff'), by and 
through undersigned counsel, hereby files suit against NANCY FRAGUS ("Fragus"), an 
individual, RANDY RINKLEIB ("Rinkieib"), an individual, and JOHN MICHAEL MOONEY 
("Mooney"), an individual, AARON RICHARDET, an individual ("Richardet"), MARKUS 
THOMPSON, an individual C*Thompson"), and BRIAN SELF, an individual ('Self') (all 
collectively, "Defendants") and as alleges as follows: 

NATURE OF ACTION 
1 . Plaintiff seeks damages and injimctive relief for violations of the Lanham Act, 
misappropriation of trade secrets, tortious interference, unfair competition, and conspiracy. All 
of these claims arise from Defendants' wrongful promotion and sale of their LAX7000 allergy 
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relief system, a system which incorporates Plaintiffs trade secret information and which is being 
marketed under a name confusingly similar to that of Plaintiffs BAX3000 allergy relief system. 
JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 15 U.S.C. §1121 (actions 
arising under the Lanham Act), 28 U.S.C. § 1331 (actions arising under the laws of the United 
States), 28 U.S.C. §1338(a) (Acts of Congress relating to trademarks), 28 U.S.C. §1338(b) 
(pendant unfair competition claims) and 28 U.S.C. §1367 (supplemental jurisdiction). 

3. This Court has personal jurisdiction over Defendants under §48.193 Fla. Stat, 
because they: (a) operate, conduct^ engage in, or carry on a business or businesses within this 
state or have an office or agency in this stale; (b) committed the tortious acts complained of 
herein in this state; and (c) are engaged in substantial and not isolated activity within this state, 

4. Venue is proper under 28 U.S.C. §§1391(b) and (c), because a substantial part of 
the events giving rise to the instant claim occurred in this District. 

PARTIES 

5. Plmntiff, doing business as Bio-Allergenix, is a distributor of allergy treatment 
systems. Plaintiff has its principal place of business in Palm Beach County, Florida. 

6. Upon information and belief, Defendant Fragus is sui juris and resides at 1 1 
Emerald Isle Way, Bakersfield, California 93314. Defendant Fragus does business under the 
name Tri Healthcare, Inc., but no such corporation or fictitious name could be located in a search 
of the California Secretary of State's online directory. 

7. Upon information and belief. Defendant Reinkleib is sut Juris and has a residence 
or place of business at: 5251 Cosumnes Mine Road, Somerset, California 95684. 

8. Upon information and belief, Defendant Mooney is sui Juris and has a residence 
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or place of business ai: 1980 Broadway, Placerville, CA 95667. 

9. Upon information and belief* Defendant Richardet is sui Juris and has a residence 
or place of business at: 21 1 Racine Dr., Suite 202, Wilmington. NO 28403. 

10. Upon information and belief, Defendant Thompson is sui Juris and has a 
residence or place of business at: 3839 Wyatt Way, Wyatt, AZ 85297. 

11. Upon information and belief. Defendant Self is sui Juris. Self s address has not 
yet been determined. 

rArriJAL background 

12. The BAX3000 Allergy Relief System is based on patented technology l icensed 
and manufactured by Star Tech Heahh Services, LLC of Orem, Utah ("Star Tech"). 

13. The BAX3000 Allergy Relief System is based on U.S. Patent No. 6,142,927 titled 
"Method and Apparatus for Treatment with Resonant Signals," which issued November 7, 2000. 
Plaintiff has been the exclusive distributor of the BAX3000 allergy relief system since 2007. 
Pursuant to its distribution agreement with Star Tech, Plaintiff resells BAX3000 allergy relief 
systems to healthcare professionals. 

14. The BAX3000 trademark is very well known in the industry and has acquired an 
enormous amoiint of goodwiU. 

15. Technical information about the BAX3000. as well as training manuals and other 
documentation related to the system constitutes confidential information. Plaintiff derives 
independent economic value from its confidential infomiation due to it not being generally 
known to or readily ascertainable by other persons who could obtain economic value from its 
disclosure or use. Accordingly, Plaintiff takes reasonable efforts to maintain the secrecy of its 
confidential information, including requiring the execution of non-disclosure agreements from 
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those with whom the information and documentation must be shared. 

1 6. Defendant Reinkleib filled omX an application to purchase a B AX3000 System and 
submitted it to one of Plaintiffs distributors. The distributor infonned Reinkleib about the 
BAX3000 system and the confidential nature of the information related to its use and application 
in the trade. 

17. Upon information and belief, rather than purchasing the BAX3000 system. 
Reinkleib decided to circumvent Plaintiff and contacted Star Tech directly. Reinkleib ref^uested 
that Star Tech manufacture a competing allergy relief system that would operate in a similar 
fashion to, but be "bigger and better" than, the B AX3000. 

18. Upon information and belief, Reinkleib, working together with ttie other 
Defendants, attempted to negotiate a distribution agreement with Star Tech for an aileigy relief 
system that would compete with the B AX3000, which they intended to call the LAX7000. Upon 
information and belief. Star Tech provided substantial information about the BAX3000 system to 
Defendants under a non-disclosure agreement. 

19. Upon information and belief, at some point in this process with Star Tech, 
Defendants obtained confidential and trade secret material relating to the BAX3000 system, 
including a business plan, a training manual, and proposed marketing materials. 

20. Upon information and belief* Star Tech ultimately refused to maaufacture a 
competing product for Defendants. 

21. Upon information and belief, Star Tech also refused to allow Defendants to 
circumvent Bio-Allergenix's contract and refused to provide Defendants a process based on the 
underlying invention for their use. 

22. Recently, Plaintiff has received inquiries from healthcare professionals about a 
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new allergy relief system called the LAX7000. LAX7000, as applied to allergy relief systems, is 
confusingly similar to Plaintiffs trademark, BAX3000. 

23. These healthcare professionals have been contacted by sales representatives about 
the LAX7000 who are claiming that the LAX7000 is "bigger and better" than the BAX:J000. 
These healthcare professionals have expressed confusion as between the BAX300() and 
LAX7000 and the sources of the two systems. 

24. Upon information and belief, the LAX7000 system operates in essentially the 
same fashion as the BAX3000, and incorporates trade secret information underlying the 
BAX3000. 

25. Upon information and belief, Defendants are promoting and selling the UiXlOQO 

system. 

26. Ail conditions precedent to the filing of this action have either been perfcirmed or 
have been waived by the parties. 

27. Plaintiff has retained the undersigned counsel in connection with this action and is 
obligated to pay them a reasonable fee for their services. 

COUNT 1 

UNFAIR COMPETITION AND FALSE 
DESIGNATION OF ORIGIN IN VIOLATION OF 15 U>S.C. gll2S 

28. Plaintiff reasserts and realleges Paragraphs I through 27 of this Complaint as if 
fully set forth herein. 

29. Defendants' activities, as alleged above, constitute: (a) direct and/or contributory 
infringement of Plaintiffs common law rights in the BAX3000 mark; and (b) direct and/or 
contributory false designation of origin, all to the substantial and irreparable injury of the public 
and Plaintiffs business reputation and goodwill. 
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30. By such wrongful acts. Defendants have caused and, unless restrained by the 
Court, will continue to cause serious irreparable injury and damage to Plaintiff and to the 
goodwill associated with the BAX3000 mark, including diversion of customers from Plaintiff 
resulting in lost sales and lost profits, and the consequent unjust enrichment of Defendants. 

31. Upon information and belief, Defendants' wrongful activities have been willful 
and malicious. 

32. Plaintiff has no adequate remedy at law to prevent this irreparable, continuing 

harm. 

COUNT 11 

MISAPPROPRIATION OF TRADE SECRETS 
UNDER FLA. STAT. 8 688.001 etsea (A gainst AW Defendants) 

33. Plaintiff reasserts and realleges Paragraphs 1 through 27 of this Complaint as if 
fully set forth herein. 

34. This is an action for misappropriation of trade secrets against all Defendants. 

35. Plaintiff has protectable confidential and trade secret information as described 

above, 

36. Plaintiff derives independent economic value from this confidential information, 
due to it not being generally known to or readily ascertainable by other persons who could obtain 
economic value from its disclosure or use. 

37. Plaintiff takes reasonable efforts to maintain the secrecy and confidentiality of 

their confidential information. 

38. Upon information and belief, Defendants have wrongfully obtained and/or 
retained the confidential and trade secret information belonging to Plaintiff described above, 
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either in violation of a contractual or legal duty, or by improper means. 

39. Upon information and belief, Defendants have willfully and maliciously 
misappropriated Plaintiffs trade secrets and have incorporated this information into their 
LAX7000 allergy relief system, and into the sale and marketing of this system. 

40. As a direct and proximate result of Defendants' misappropriation of its trade 
secrets, Plaintiff has suffered damages and is threatened with irreparable injury, 

41 . Plaintiff has no adequate remedy at law to prevent this ongoing irreparable injury. 

COUNT III 
TORTIOUS INTERFERENCE 

42. Plaintiff reasserts and realleges Paragraphs 1 through 27 of this Complaint as if 
fully set forth herein. 

43 . Thi s is an action for tortious interference, 

44. Defendants knew of Plaintiffs business relationships with various resellers. 

45. Defendants engaged in acts of trademark infringement and false designation of 

origin as alleged above. 

46. Upon information and belief, Defendants misappropriated Plaintiffs trade secrets 
and used them in connection with its competing product as described above. 

47. Upon information and belief. Defendants falsely claimed to Plaintiffs customers 
and prospective customers that its product was superior to Plaintiffs product. 

48. By these acts. Defendants intentionally and unjustifiably interfered with 
Plaintiffs business relationships. 

49. As a direct and proximate result of this interference, Plaintiff has suffered 
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damages and is threatened with irreparable injury. 

COUNT IV 

COMMON LAW UNFAIR COMPETITION 
AND TRADEMARK INFRINGEMENT 

50. Plaintiff reasserts and realleges Paragraphs I through 27 of this Complaint as if 
fully set forth herein. 

5 1 . This is a claim for unfair competition and trademark infringement arising under 
the common law of the State of Florida. 

52. By their foregoing deceptive and/or fraudulent conduct creating a likelihood of 
confusion, each of the Defendants has unfairly competed with Plaintiff and/or contributed to acts 
of unfair competition by other Defendants, all to the substantial and irreparable injur)^ of the 
public and Plaintiffs business reputations and goodwill 

53. By such wrongful acts. Defendants have caused and, unless restrained by the 
Court, will continue to cause serious irreparable injury and damage to Plaintiff and to the 
goodwill associated with PlaintifTs trademarks, including diversion of customers from Plaintiff 
resulting in lost sales and lost profits, and the consequent unjust enrichment of Defendants. 

54. As a direct and proximate result of this unfair competition. Plaintiff ha^ suffered 
damages is threatened v^th irreparable injury. 

55. Plaintiff has no adequate remedy at law to prevent this irreparable, continuing 

harm. 

COUNTY 
CIVIL CONSPIRACY 

56. Plaintiff reasserts and realleges Paragraphs I through 27 of this Complaint as if 
fully set forth herein. 
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